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TAXATION OF SHARES OF STOCK OF CORPORATIONS OR- 
GANIZED UNDER THE LAWS OF, BUT DOING NO 
BUSINESS IN, VIRGINIA. 



Mr. A. is a resident of Virginia and is the owner of shares of 
stock of The X. Y. Z. Company, Incorporated, a commercial cor- 
poration, organized under the laws of the State of Virginia but 
doing all of its business outside of this State. Should Mr. A. 
return these shares of stock for taxation? He claims that he 
should not, because the corporation pays a franchise tax in this 
State. 

This question is one of increasing importance both to taxing 
officers and to corporate interests, especially since the enactment 
of chapter 495 of the Acts of Assembly for 1916, and is, in some 
of its aspects, of novel impression. 

The power of taxation is one of the attributes of sovereignty. 
Subject only to constitutional limitation the General Assembly 
has supreme power of taxation. 1 It has long been settled that 
the State has power to tax all persons, property and business 
within its jurisdiction. 2 

By legislative enactment, expressions of leading text writers, 
and by judicial decision it has become well settled in Virginia that 
shares of stock of corporations are to be regarded as personal 
property. 3 

It is expressly provided by section 168 of the Constitution of 
1902 that all property, except that specifically exempted by con- 
stitutional provision, shall be taxed. We are naturally lead to 
inquire therefore whether there is any provision exempting shares 
of stock from taxation. Section 183 of the Constitution pro- 
vides that the property therein classified "and no other" shall 
be exempt from taxation, State and local. This section then sets 
forth several distinct classes of property, but careful examina- 
tion fails to reveal any reference to or mention of shares of stock 
of corporations. 

1. Eyre v. Jacob, 55 Va. (14 Gratt.) 422. 

2. State Tax on Foreign-Held Bonds, 15 Wall. 300. 

3. Sections 1125 and 1149, Code 1887; Paragraph 15, chap. 5, § 1105e, 
Pollard's Code; Section 22, Minor on Real Property; Orange & Al- 
exandria R. R. Company v. Fulvey, 58 Va. (17 Gratt.) 366. 
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However, it is suggested that in section 170 of the Constitu- 
tion support may be found for the contention that shares of 
stock of the kind we are now considering are exempt from tax- 
ation. This section, in so far as the same need be quoted here, 
reads as follows : 

"Whenever a franchise tax shall be imposed upon a corpora- 
tion doing business in this State, or whenever all the cap- 
ital, however invested, of a corporation chartered under the 
laws of this State, shall be taxed, the shares of stock issued 
by such corporation, shall not be further taxed." 

It will be observed that shares of stock of a corporation upon 
which a franchise tax is imposed are exempted from taxation, 
provided such corporation is doing business in this State. It 
will be recalled that the corporation in which Mr. A. owns stock 
does no business in this State. 

Speaking with reference to the taxation of shares of stock in 
corporations, two schools of thought have developed as a conse- 
quence of the agitation of this question in various states. One of 
these holds that exemption of property of a corporation carries 
with it exemption of its shares of stock. The other holds that 
exemption of property from taxation is not necessarily an ex- 
emption of the shares of stock of the corporation owning such 
property. 4 If the former view should prevail it might be argued 
that because certain property of corporations doing no business 
in Virginia has been declared exempt from taxation the shares 
of stock of auch corporation should not be taxed in the hands of 
residents of Virginia. 5 It has long been held in Virginia, how- 
ever, that the capital of a corporation and the shares of its cap- 
ital stock are distinct subjects of taxation and that both may be 
taxed simultaneously by the same jurisdiction. 6 Also it is a 
principle of general application that shares of stock are taxable 
to the holder, irrespective of the taxes which may be imposed 
on the corporation itself in respect to its capital or franchise. 7 

4. Cooley on Taxation (Third Edition), 370. 

5. Chap. 209, Acts of 1918. 

6. Commonwealth v. P. B. & L, Co., 90 Va. 790; Jennings v. Com- 
monwealth, 98 Va. 80; 37 Cyc. 758. 

7. 37 Cyc. 821. 
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We must also bear in mind in this connection the strong pre- 
sumption existing against exemptions from taxation. As was 
said by Lewis, P., in the case of Petersburg v. Petersburg Benev- 
olent Assn., 78 Va. 431, "Liability to taxation is the rule, exemp- 
tion the exception, and before such exemption can be admitted, 
the intent of the legislature to confer it must be clear beyond a 
reasonable doubt." 8 

It must be apparent to the most casual reader of the author- 
ities cited above that the State has the right to tax all property 
within its jurisdiction; that shares of stock of corporations are 
considered personal property in Virginia, and that the Constitu- 
tion of this State makes no provision for their exemption from 
taxation. It remains only to determine whether the General As- 
sembly has enacted any statute imposing a tax on this class of 
property. The statute which specifically imposes such a tax is 
section eight of the Tax Bill, as amended by chap. 382 of the 
Acts of Assembly of 1916, and by chap. 101 of the Acts of As- 
sembly for 1918. The act of which the statutes just cited are 
amendatory is that known as '"An act to raise revenue for the 
support of the government and public free schools, etc.," which 
was approved April 16, 1903, and was designed to put into effect 
those provisions relating to the public revenue included in the 
Constitution of 1902. This statute is generally known as the 
Tax Bill and section eight is that part of the act setting forth 
what property shall be included in the classification under "Sched- 
ule C" and relates to intangible property. The eighth sub-section 
of section eight of the Tax Bill originally read as follows : 

"Eighth. Shares of stock of incorporated companies other than 
stocks of companies all of whose capital is taxed by the 
State of Virginia, or which pay a franchise tax." 

As amended, the fifth sub-section of section eight of the Tax 
Bill, designed to supplant the eighth sub-section quoted above, 
reads as follows : 

"All shares of stock of corporations or joint stock companies, 
except, such corporations and joint stock companies all of 

8. Lake Drummond Canal Co. v. Commonwealth, 103 Va. 337; C 
B., etc., R. R. Co. v. Missouri, 120 U. S. 569. 
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whose capital is taxed by this State, or which pay a franchise 
tax in this State, and banks, banking associations, trust and 
security companies, and insurance companies, which are 
otherwise taxed in this State." 

Does this statute attempt to exempt from taxation the stock 
of every corporation which pays a franchise tax in this State, 
even though such stock be owned by residents of Virginia? If 
so, it attempts to create an exemption not warranted by the Con- 
stitution and is, to that extent, void. It will be recalled that sec- 
tion 170 of the Constitution exempts from taxation shares of 
stock of only those corporations doing business in this State and 
upon which a franchise tax is imposed, or all of whose capital is 
taxed by this State. Shares of stock owned by residents of Vir- 
ginia of corporations doing no business in this State are not de- 
clared exempt. 

The question therefore which naturally and promptly presents 
itself is as to whether the fifth sub-section of section eight of the 
Tax Bill is constitutional. 

It will be remembered that this enactment of the General As- 
sembly immediately followed the adoption of the present Consti- 
tution and that this section was unquestionably intended to give 
effect to so much of section 170 of the Constitution as we have 
quoted above. It is not to be presumed that the members of the 
General Assembly, met to make laws to put this Constitution into 
effective operation, deliberately enacted into law any bill in di- 
rect contravention of the provisions of that instrument. Every 
act of the General Assembly is presumed to be constitutional. 
Indeed, so strong is this presumption that there is now no such 
thing in Virginia as a statute of doubtful constitutionality, since 
to doubt the constitutionality of a statute is to affirm it. 9 

Therefore, it is submitted that it was clearly the intent of the 
General Assembly by this section of the Tax Bill to tax all shares 
of stock of corporations or joint stock companies, except the 
stock of corporations or joint stock companies* doing business in 
this State and paying a franchise tax in this State, or all of whose 
capital is taxed by this State. The statute should be construed, 
it is submitted, as if it were framed in the following language: 

9. Iverson Brown's Case, 91 Va. 762. 
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"All shares of stock (owned by residents of Virginia) of cor- 
porations or joint stock companies, except such corporations 
and joint stock companies (doing business in this State) all 
of whose capital is taxed by this State, or which pay a fran- 
chise tax in this State." 

To construe this statute in this manner is to give force and ef- 
fect to so much of section 170 of the Constitution as was quoted 
above, to make the statute so operative as to carry out the plain 
intent of the General Assembly which enacted it, and to impose 
a tax upon a class of property which in good conscience ought to 
be taxed. Strengthening this view is that principle of constitu- 
tional law which provides that where a statute is susceptible of 
two constructions, one of which is plainly within and the other 
without the legislative power, the courts must adopt the former 
construction. 10 

It cannot be argued with force that the annual franchise tax 
is imposed in lieu of all other taxes, because every corporation 
organized under the laws of this State (except public service 
corporations, banks, cemeteries, religious and charitable associa- 
tions) must pay an annual franchise tax, irrespective of where 
all or any part of its business is done. 11 

In conclusion, because the State has power to tax all of the 
property within its jurisdiction; because shares of stock in cor- 
porations are personal property ; because shares of stock of cor- 
porations doing no business in this State are not declared exempt 
from taxation, by the constitution ; and because the General As- 
sembly has imposed a tax upon shares of stock owned by res- 
idents of Virginia of corporations doing no business- in this State, 
it follows that the shares of stock held by Mr. A. in The X. Y. Z. 
Company, Incorporated, should be listed by him at the place of 
his residence in this State and taxed as intangible personal prop- 
erty. 

Oscar L. Shewmake. 

10. Harrison v. Thomas, 103 Va. 333. 

11. Section 43, Tax Bill, Vol. IV, Pollard's Code, p. 592. 



